BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
July 3, 2003
IN RE: )
)
PETITION OF UNITED CITIES GAS COMPANY ) DOCKET NO.
FOR APPROVAL OF A FRANCHISE AGREEMENT ) 02-00391
)

WITH MURFREESBORO, TENNESSEE

INITIAL ORDER OF HEARING OFFICER ON THE MERITS

This matter is before the Hearing Officer of the Tennessee Regulatory Authority (the
“Authority”) for a decision on the merits with regard to the Petition of United Cities Gas
Company for Approval of a Franchise Agreement ‘with Murfreesboro, Tennessee (the
“Petition”) filed by United Cities Gas Company (“United Cities” or the “Company”).

United Cities® Petition

In its Petition, filed on April 9, 2002, United Cities requests Authority approval,
pursuant to Tenn. Code Ann. § 65-4-107, of a franchise agreement contained in a
Murfreesboro, Tennessee ordinance entered by the city of Murfreesboro, Tennessee on June 8,
2000 and effective as of that date. As stated in United Cities’ Pétition; the ordinance grants to
United Cities the nonexclusive right to provide natural gas service in Murfreesboro,
Tennessee for a term of fifteen years. A copy of the ordinance is attached hereto as Exhibit 1.

No person sought intervention in this matter.




Pursuant to a public notice issued on May 1, 2003, a Hearing on the merits of United
Cities’ Petition was held on May 28, 2003. The Company was represented by the following
counsel:

Misty Smith Kelley, Esq.; Baker, Donelson, Bearman & Caldwell, 1800 Republic
Center, 633 Chestnut Street, Chattanooga, Tennessee 37450 : ‘

Reguireméht of and Standards for Authority Approval

Tenn. Code Ann. § 65-4-107 provides that no grant of a privilege or franchise from the
State or a politicai subciivision of the State to a public utility shall be valid until approved by
the Authority. Approval pursuant to Tenn. Code Ann. § 65-4-107 requires a determination by
the Authority, after hearing, that “such privilege or franchise is necessary and proper for the
public convenience and properly conserves the public interest.”! Tenn. Code Ann. § 65-4-107
further provides that in considering such privilege or franchise, the Authority “shall have the
power, if it so approves, to impose conditions as to construction, equipment, maintenance,

service or operation as the public convenience and interest may reasonably require . . .

Pre-filed Testimony of Jay Murray

On January 6, 2003, United Cities filed the Direct Testimony of Jay Murray,
Operations Supervisor for United Cities, Murfreesboro, Tennessee. Mr. Murray stated that
United Ciﬁes’ natural gas distribution system in Murfreesboro contains approximately 2.9
million linear feet of pipe and is interconnected with and dependent upon the distribution
system located within the city limits of Murfreesboro. United Cities serves approximately

15,000 customers in Murfreesboro, of whom approximately 85% are residential and 15% are

" Tenn. Code Ann. § 65-4-107.
’Id. “




commercial and industrial. The majority of the pipeline in United Cities’ distribution system
is located within the public‘rights-of-way. Mr. Murray stated that without access to these
public rights-of-way, United Cities could not adequately operate, maintain, or replace its
distribution system'.

According to Mr. Murray, United Cities and its predecessors have operated for many
years in Murfreesboro under various franchise agreements with the County. The previous
twenty year agreement having expired, United Cities entered into negotiations with the City in
2000 for a nev& agreement. Representatives of United Cities contacted Thomas Reed,
Murfreesboro City Attorney, and negotiated the terms of the new agreement with the City
Council and Mr. Reed. According to Mr. Murray, the new franchise agreement was the result
of arm’s-length negotiations between United Cities and Murfreesboro.

Mr. Murray further stated:

Without this franchise, United Cities would be unable to feasibly operate,

maintain, replace and/or extend the service to the customers it currently

serves. In addition, there are no other feasible options for the supply of

natural gas to the vast majority of the customers currently served by

United Cities in Murfreesboro. These customers depend on United Cities
to supply natural gas to their homes and businesses.’

Testimony at the May 28, 2003 Hearing

At the May 28, 2003 Hearing, Mr. Murray adopted his pre-filed testimony filed on
- January 6, 2003 and further testified regarding the Murfreesboro franchise agreement. Mr.
Murray stated that United Cities attempted to negotiate a longer term than fifteen years but
was unable to secure a longer term. He stated that most franchise agreéments negotiated at the

present time are for a much shorter period.

? Pre-filed Direct Testimony of Jay Murray, January 6, 2003, p. 2.




Findings and Conclusions

United Cities® franchise agreement with Murfreesboro continues a longstanding
franchise arrangement in a community where United Cities has extensive operations that rely
on use of the public rights-df—way. This franchise arrangement, which was undisputed, has
been and continues to be of mutual benefit to United Cities, its customers, and the community.
The Hearing Officer finds that this agreement is in the pilblic interest. Accordingly, the

Murfreesboro agreement is approved pursuant to Tenn. Code Ann. § 65-4-107.

IT IS THEREFORE ORDERED THAT: |

I. The proposed franchise agreement between United Cities Gas Company and
Murfreesboro, Tennessee is apprt)ved.

2. Any party aggrieved by the Heaﬁng Officer’s decision in this matter may ﬁle a

Petition for Reconsideration with the Hearing Officer within fifteen days from the date of this

Randal Gilliam, Hearing Officer

Order.
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ORDINANCE NO. 00-0-04 GRANTING TO UNITED CITIES GAS COMPANY, A
DIVISION OF ATMOS ENERGY CORPORATION, ITS SUCCESSORS AND ASSIGNS, A
IRANCIISE 10O PROVIDE THE CITY Op MURFREESBORO, RUTHERFORD COUNT Y,
TENNESSEE, WITH NATURAL GAS SERVICE, AND THE RIGHT TO CONSTRUCT,

BE IT ORDAINED BY THE MAYOR AND CITY COU’NCIL OF THE CITY OF
MURFREESBORO, RUTHERFORD COUNTY, TENNESSEE:

MM. There is hercby granted to United Cities Gag Company, a division of
Atmos Encrgy Corporation, a corporation organized ang existing under the laws of the State of
Texas and the Commonwealth of Virginia, ity successors and assigns (hereinafer for
convenience, individually and collectively, referred to ag “Company™), the right, authority,
privilege and franchise (o serve the City of Murfreesboro (hereinafter for convenjence referred to
as “Municipaliiy” , and in the prbviding of such natljral gas service to cansiruct, maintain and
Operate a system of pas mains, service pipcs, regulator stations' and . aJ] other necessary and
appropriate cquipment and facilities for the distribution of gas, in, upon, under, along, across and
over the highways, streets, avcnﬁes, roads, alleys, lanes, ways, utility easements, parkways and
other public grounds in the present or future ¢orporate limits of the Municipality, for the

-supplying and selling of gas anq its by-products to said Municipality and the inhabitants,
institutions and b_usinesses thereof, and for such puxpose& to constrdct, lay down, maimain, and
eperate all necessary gas mains, service pipes and other apblianccé, fixtures and facilitjes a5 may
be necessary for fhc transmission, distribution ang sale of such to gaid Municipality and the
inhabitants thereof for domestic, commercial, industrial and institutional uses, and other purposes
for which it is or may hereafter be used, for g petiod of fificen (15} years from and after the
passage and approval of this Ordinance, '

SECTION 2. As consideration for the grant of the franchise and rights herein and for (he
use by Company of the streets, roads, highways, allcys, public ways and other real property
owned or controlled by the Munigipality, Company shall pay to the Municipality a franchise fee
equal to the aggregate of the following:

A, Five percent (5%) of Company’s gross receipts derived from the sale by Company
of natural ygas within the city limits of the Municipality during the preceding calendar year; and

B. One and seven tenths cents per one-hundred cubic feet ($.017/0 cf) of hatural gag
{ransported by Company withixi the City limits of the Municipality during the preceding calendar
year to.cach customer of Company who has elected to recejve only gas iransportation service
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from Company,

The Company shall furnish to the Municipality a report showing the amouynt of gross revenues
from Company’s sale of £as within the Municipality quarterly, |
SECTION 3. The Company shall extend its distribution mains and/or service lines in
accordance with the Tennessee Regulatory Authotity General Rules and Regulations (“TRA
Regulationé"). In the event the Company is required to extend jts distribution maing pursuant to
the TRA Regulations in new subdivision developments or the Company clects to extend jts
distribution m;ins in new subdivision developments, the Company shall coordinate the

installation of the distribution mains with the installation of other utilities so that the installation

SECTION 4. Untl such time as the Municipality gives the Company written notice that
the Municipality is prepared to assume responsibility for inspecting 8as installationg, Company
shall continue tg provide this service, Upon request from the Customer, the Company will
respond to leak investigation notices Without charge to the customer. However, the Company is
not responsible for maintenance, repair, adjustment and/or replacement of any gas furnace, water
heater or other gas appliance,

SECTION 5. The Company shall maintain o customer service office within the corporate
limits of the Municipality, The Cormipany shall have local customer service office hours of a
minimum of 8:00 am to 4:30 pun. Monday thréugh Friday, except legal holiduys. The Company
shall have trained petsonnel available on a 24 hour - 365 days per year basis who can promptly
respond to emergéncy calls,

SECTION 6. In the event it becomes Decessary or expedient for the Municipality to
change the course or grade of any highway, street, avenue, road, alley, way, parkway, or other
ground on a public right-of-way in which the Company is maintaining gas mains, _pipes or uther
appliances and fixtures, then, upon the written request of the Municipality, the Company will
remove or change the location or depth of such mains, pipcs or other appliances angd fixtures, ag

ncécssary to conform to the proposed strect alteration at the Company’s cxpense,

CIAC 183578 wd
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SECTION 7. Excep% as specified in Section 3, nothing herein <ontained shall be
construed ag preventing the Company from installing, placing, replacing, taking up, repairing or
removing gas pipes, mains, service pipes or other devices for furnishing gas services, from using
any easements for gas service which are shown on any plats of any portion of said Municipality
heretofore or hereafter platted or recorded or any such easement which may hereafter be created,
granted or dedicated for any such utility purposes by any person, firm or corporationy whatsoever,

SECTION 8. All Bas mains, service pipes, fixtures, facilities and other appliances so
laid, constmctc_ed and maintained by virtue of this Ordinance, shal] pe 30 laid, constructed and

maintained in accordance with all applicable engineering codes adopted or approved by the

Regulatory Authority or of any other governmental regulatory commission, board or agency
having jurisdiction aver the Company. Said facilities sh?l] be constructed so a3 not to interfers
with the drainage of said Municipality or unreasonably interfere with or injum any sewer or any
other improvement which said M unicipality has heretofore made or may hereafter make in, upon
or along any highway, Street, av;muej, road, alley, lane, way, utility easement, parkway, or other
public ground, or unnecessarily impede or obstruct such highways, streets, avenues, roads,
alleys, lanes, ways, utility wasements, parkways and other public grounds of said Municipality,
und shall conform to the gracle as thcn; or hereafter established, The Company agrees 10 altempt
(o utilize known right-of-wayrwhcnc\;rer practical before resorting to right of condemnation to
which the Company may be entitled o utilize by law. The Company shall conform with the
Ordinances, regulations and policies og" the Municipality relating to street cuts and use of public
right of ways, as amendeq from time to time,

SECTION 9, When the streets, avenues, alleys and other public ways are opened, or any

other opening is made by the Company within the Municipality, whether the same be made for

the purpose of laying, constructing, replacing or repairing the mains, pipes and other appliances
and fixtures of the Company, the Com;}any ‘shzgl! Place and maintain hecessary safety devices,

barriers, lights and warnings .to properly notify persons of any dangers resulting from such

cuts and use of the public right of way,.as%amended from time to time.
SECTION 10, Whenever the C#ompany wishes to enter upon any highway, 5lreet,
e aTarrersm——y, i

avenue, road, alley, lane, way, utility easehent, parkway, or other public ground for the purpose

of constructing, replacing ar repairing any gas mains, pipes, or other appliances, it will notify the

CJAL 183378 v
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Municipality and file 5 plan br map of the proposed work, if practicable, before commencing
same, Whenever any highway, street, avenue, road, alley, lane, way, utility easement, parkway
or other public way shall be entered, dug up or disturbed by the Company, the Company shall, at
its expense and ag s00n as po.ssible after the work js completed, restore such highway, street,
avenue, road, alley, lane, way, utility easement, parkway, or other public ground in ae good

condition us existed before the work was done and to the reasonable satisfaction of the

Municipality,

SECTION 11. The Comp‘any shall at all times indemnify and hold harmless the
Municipality from and against any and all lawful claims for injury to any person or property by
reason of the Company or its employees’ failure to exercise due care and diligence in and -aboyt

the installing and maintenance of said system, guarding trenches and excavation while said

system is being installed or subsequent e€xtensions, repairs or alterations are being made or

generally in the operation and maintenance of said system, provided the Company shall have
been notified in writing of any claim against the Municipality on aceount thereof, and shall have
been afforded the opportunity fully to defend the same. If the Company fails to voluntarily
assume the defense upon notification gives notice of il intent te defend under reservation of
rights, then the, Municipality may sefect the attorney to dcféﬁd the Cily, This right of

indemnification includes any claim for personal injury, Wrbngful death, or Property damage

-arising from settlement of 2 trench of the Company or any failure of the Company to maintain jts

equipment or appurtenances in any right of way. Thig right of indemnification includes attorneys
fees, reasonable value of the time of attorneys of the City Attorneys office, the costs of
engineers, expert witness fees, court reporters and any out of pocket expense reasonably incurred
by the Municipality defending same. This right of indemnification applies to any pending claims
and those that arise in the future, )

MM Nothing herein contajned shall be construed as preventing the Company
from installing, Placing, replacing, taking up, repairing or removing gas pipes, mains, service
pipes or other devices for furnishing gas services, from using any easements for gas service
which are shown op any plats of any portion of said Municipality heretofore or hereafter platted
or recorded or any such easement which may herealter be created, granted or dedicated for any
such utility purposes by any person, firm or.corporation whatsocver, subject to the ordinances

and policies of the City dealing with street cuts and use of the public right of way, as amendeq

€ TAC I1BISTE vd
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from time to time,
SECTION 13. Notwilhslanding anything expressly or impliedly to ‘the contrary

contained herein, in the event Company s prevented, wholly or partially, from complying with

the time during which Company is so brevented shall not be counted against Company for any
reason.  The term “force majeure”, as uged herein, shall mean any cause nol reasonably within
Company’s control and includes, but is not limited to, acts of God, strikes, lock-outs, wars, riots,
orders or decreés of gnjf lawfislly constituted federal, state or local body, contagions or
contaminations hazardous to human life or health, fires, storms, floods, wash-outs, explosions,
breakages or accidents to machinery or fines of Pipe, inability to obtain or delay in obtaining
rights-of-way, materials, supplies, or labor permits, t;:mporaty failures of gag supply, ar
necessary repair, maintenance or teplacement of facilities ysed in the performance of the

obligations contained in this franchise,

by its President or Vice President of the terms and conditions of this Ordinance and after filing of
such acceptance, this Ordinance shall constitute a contract between the parties. ‘
SECTION 16, .

(A)  Inthe event the Company desires to sell or transfer the entire assets of the
Company which are the subject of this ordinance, then the Company must offer to the City the
opportunity to buy those assets Iocated and situated in the City upon the same tenms as being
offered to some other party. - A statutory metger, consolidation, recapitaliiation or sale or
transfer of the common stock of the Company does not constitute a sale or transfer of assets for

purposes of this section, The City will have Up to sixty (60) days to accept the offer and an

additional one hundred fifty (150) days from the date of aceeptance to elose said transaction, in

e event the City elects to exercise the option to purchase,
(B) In the event the City chooses not to exercise the éption to purchase, the

City shall continue to have the right to approve any sale, assignment, or transfer the Company

CIAC 1EIS7H va
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(1)  The Company shall have duly cxecuted a good ang sufficient
instrumeny making such transfer, assignment or leass, and a duplicate original \hereof
shall bave been filed with the City Manager;
(2>  An ordinance of the City consenting 1o such transfer, assignment
or lease shall have been duly adopted and become effective, such consent shall not be
" unreasonably withheld; '

’ 3) The transf?:rec, assignee, or lessee inaH have duly executed a good
and sufficient instrumex;t accepting sucly transfer, assignment or lease, and assumes ga))
the obligations of the Company under thig franchise, and an original. thereof shall have
been filed in the office of fhe City Manager, '

{©) By the acceptance of the franchise, the Company agrees that in any
proceeding for the purpose of regulating the rates of the Company, no Breater value ghal]
be placed upon this franchise than jts actual cost and expense of acquisition, In any

" negotiations between the City and the Company for the purchase of the Company's
praperty by the City, no value shall be placed upon this franchize by anyone in arriving at
the purchase price, »

SECTION 17. Both the Company and the City recognize there may be circumstances

' whereby compliance with the provisions of this Ordinance is impossible or is delayed because of

efforts to comply in a timely manner and 1o the extent possible. In the event of a substantial -
breach by Company of any material provision of this Ordinance, the City, acting by and through
its City Council, may tenminate the franchise and rights pranted to Company hereunder,
provided, hoWever, that such termination shal] not be effective unless and unti] the brocedures
described below have been followed:

L The City must deliver to Company, by certified or registored mail, n
written notice, Such notice must (1) fairly and fully set forth in detail each
of the alleged acts of omissions of Company that the City contends
constitutes a substantial breach of any material provision hereof within 30
days of the alleged breach or within 30 days of the City’s actual or
constructive notice of the alleged breach whiqhever is Iater; and (i)
designate which of the terms and conditions hereof the Cﬁy contends
Company breached.

2.. The City shall permit Company the opportunity to su§stantially correct

CIAC 133578 v4
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and cure all of the breaches hereof set forth in the writtep notice described
in subsection (1) above: withig thirty 30 ‘days after Company's receipt of
such notice before termination may oceur,

3. If the Company objects ang disagrees with the City’s determination that a
substantia) breach of a material provision hag occurred, the Company may
submit the issue o the city council for review within thirty (30) days of
receipt of the written  notice described §n subsection (1) above,
Termination of this Ordinance shall pe stayed during the course of any
such review or subsequent litigation on the issye until the matter js cither
resolved by agreement between the Pparties or upon entry of a final order of
a court authorizing termination by the City,

In the event of termination and/or expiration of {hjs Ordinance, the Company may
continue to operate og the same terms and conditions pending either 5 hcgotiated sale of ji5

assets, negotiation of a new franchise or condemnation, whichever first 'occurs._ for a minimum

ordinances, together with any amendments thereof, by the Municipality Branting a gas franchise
to Company, including, but not limited to, the Ordinance adopted April 24, 1980,

SECTION 19. This franchise is subject to the approval of the Tennessee Regulatory
Authority (‘TRA™M. A copy of written approval of the TRA shall be fumished to the City
Recorder by the Company and a copy of same filed with this franchise Ordinance,

SECTION 20, That this Ordinance take effect fifieen ( 15) days after its passage upon
third and fing] reading, the public welfare and the welfure of the City requiring i, upon
publication of same in the Daily News Journal pursuant to Section 25 of the Charter of the City
of M urfreesborg, and acceptance by the Company ag provided in Section 15,

PASSED AND SIGNED, this 8th dayof _ Jwme 40

/8/ W, Richard Rceves‘
W, Richard Reeves, Mayor

ATTEST:

{8/ Jomes B. Permer
lames B. Penner, City Recorder

The foregoi Ordinance approved as to
form, this e 4 day.( 1y, 2000,
. /-""

o
Thowna eed, Jr,,

CIAC 183578 v4
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STATE OF TENNESSER )
RUTHERFORD COUNTY §

I, the undersigned, JAMES B. PENNER, do hereby certify that I am the duly appointed,
City Recorder of the City of Murfreesboro, Rutherford County, Tennessee, and as such officiat 1
further certify that attached hereto is 3 true and correct ¢opy of an Ordinance passed by the City
Council of sajd City on first reading on May 25, 2000, on second reading on June 1, 2000, ang
on third and final reading on June 8, 2000,

IN WITNESS WHEREOF, I have hereunto subseribed my officia) Signature and affixed

the Corporate Seal of sajd City this the 9* day of June, 2000,

1ty Recorder

SEAL)




